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example, the SEC was advised by 
the USAO about how to conduct 
interviews of the defendants in 
a way that would create the best 
record for criminal charges for mak-
ing false statements to federal offi-
cers. The USAO also asked the SEC 
to conduct the witness interviews 
in Portland, Ore., to create venue 
over false statements charges.8 

While the SEC and the USAO 
both wanted to prevent the USAO’s 
involvement from becoming known 
to the targets of the investigation, 
the SEC did make standard disclo-
sures that advised the defendants 
that the information they provided 
could be used in a criminal investi-
gation. In particular, when the SEC 
sent subpoenas to the defendants, 
it attached an SEC Form 1662. This 
four-page standard disclosure form 
stated, under the header “Routine 
Uses of Information,” that “[t]he 
Commission often makes its files 
available to other governmental 
agencies, particularly the United 
States Attorneys and state prose-
cutors.” The form also stated that 
“[t]here is a likelihood that informa-
tion supplied by you will be made 
available to such agencies where 
appropriate.” It also advised the 
witness, under the header “Fifth 
Amendment and Voluntary Testi-
mony,” that information provided 
by the witness “may be used against 
you in any federal…civil or criminal 
proceeding brought by the Com-
mission o[r] any other agency” and 
instructed the witness that he may 
refuse to give any information that 
would incriminate him.9 

Notwithstanding this advice of 
rights, the defendants testified 
before the SEC. At the outset of 
one examination, Mr. Stringer’s 
attorney specifically asked the SEC 
staff attorney whether Mr. Stringer 
was a target of any federal crimi-
nal investigation.10 The SEC staff 
attorney did not directly answer, 
but instead referred the defense 
attorney to the disclosures in the 
Form 1662 and told him that he 
should feel free to inquire further 
with other law enforcement agen-
cies if he wished.11 Ultimately, the 
three defendants were charged with 
securities, mail and wire fraud.

District Court
U.S. District Judge Ancer L. Hag-

gerty of the District of Oregon dis-
missed the indictment and, in the 
alternative, suppressed certain 
evidence gathered by the SEC. He 
found that the government violated 
the defendants’ due process rights 
when it used a “strategy to conceal 
the criminal investigation from 
defendants” that amounted to “an 
abuse of the investigative process.”12 
“[T]he USAO intentionally shielded 
its intentions behind the guise of a 
civil prosecution, resorting to sub-
terfuge to maintain the secrecy of 
its involvement.” The district court 
found the warnings in the Form 1662 
to be insufficient given (i) that the 
defendants had already been identi-
fied as targets of the investigation, 
and (ii) the “evasive and misleading” 
statements made by the SEC staff 
attorney to Mr. Stringer’s attorney.13

The Ninth Circuit reversed. It 
held that the government did not 
act in “bad faith,” which is the 
standard for determining whether 
parallel civil and criminal inves-
tigations violate the Due Process 
Clause. This standard dates back 
to the Supreme Court’s decision 
in United States v. Kordel,14 which 
held that parallel investigations are 
legitimate except when the civil 
investigation is initiated solely for 
the purpose of obtaining evidence 
for use in an undisclosed criminal 
prosecution.15

The Ninth Circuit concluded that 
the government did not conduct 
the civil investigation in bad faith. 
The Form 1662 provided sufficient 
notice to the defendants and their 
attorneys about the possibility of 
the subsequent use of their testi-
mony in a criminal prosecution. 
Moreover, because the civil inves-
tigation started before the crimi-
nal investigation was opened, the 
civil investigation therefore could 
not have been “a pretext for the 
USAO’s criminal investigation of 
defendants.” Also, the court found 
that no affirmative misrepresen-
tations or misleading statements 
were made to Mr. Stringer’s attor-
ney because she reminded him of 
the cautionary provisions in the 
Form 1662.16

Sharp Disconnect
Stringer stands for the proposi-

tion that even where the civil and 
criminal investigation are closely 
tied to each other, courts are reluc-
tant to find that the government 
used the civil investigation in bad 
faith, i.e., solely as a means to 
develop evidence for the criminal 
investigation. In one sense, this is 
not a surprising outcome. The law 
in this area has long supported the 
notion that parallel investigations 
are typically appropriate. At the 
same time, there is a sharp discon-
nect between the Ninth Circuit’s 
factual recitation, which sets out 
some evidence of bad faith, and its 
legal analysis.

For example, the Ninth Circuit 
relies heavily on the fact that the 
civil investigation started before 
the criminal investigation, and that 
the Form 1662 advised the defen-
dants that the evidence taken could 
be used in a criminal prosecution. 
These facts support the conclusion 
that the civil investigation was not a 
total sham and that the defendants 
were advised about the potential 
for a criminal investigation. 

But the Ninth Circuit’s legal 
analysis largely ignores the facts 
that undercut its conclusion. For 
example, the civil investigation 
began only two short weeks before 
the criminal investigation com-
menced, and the SEC was closely 
advised by federal prosecutors 
almost from the start. In particu-
lar, the prosecutors’ advice about 
how to create a record that would 
support a possible false statements 
case served no apparent purpose 
in a civil securities investigation. 
The SEC, unlike the USAO, has no 
authority to bring any charges, civil 
or criminal, for false statements. 
Likewise, the prosecutors’ insis-
tence that the testimony occur in 
Oregon, where that USAO would 
have jurisdiction to prosecute the 
defendants for false statements, is 
telling proof that the SEC’s intended 
to conduct its civil investigation 
for the benefit of the supposedly 
parallel criminal investigation. 

SEC Intended to Share Info
Also, while the Form 1662 disclo-

sures might be sufficient in many 
cases to put the defendants on 
notice of the possibility that their 
statements would be used against 
them, this was no ordinary case 
where a criminal prosecution was 
some hypothetical possibility. Rath-
er, the SEC knew when it made this 
disclosure that it intended to give 
the information to the USAO and that 
the defendants were the targets of 
the criminal investigation. Once the 
SEC elected to make disclosures to 
the defendants and their attorneys, 
the SEC surely had the responsibility 
not to tell a misleading half-truth, 
but to make a full disclosure.

In other words, this was not a 
case in which a civil investigation 

proceeded over a long period of 
time and concluded with a crimi-
nal referral. Nor was this a case in 
which the civil and criminal inves-
tigations operated apart from each 
other, with the SEC using its civil 
and administrative powers while 
the USAO conducted an indepen-
dent grand jury investigation. As 
held in the HealthSouth case of 
United States v. Scrushy,17 parallel 
investigations “should be like the 
side-by-side train tracks that never 
intersect.” As in Scrushy (where the 
court dismissed perjury counts 
based on an abuse of the parallel 
investigations), certain key facts in 
Stringer suggest that the investiga-
tions were not parallel but merged. 
The Ninth Circuit’s decision never 
addresses the tougher facts pre-
sented in Stringer.

Prior to its reversal, the district 
court’s decision in Stringer had not 
been followed by any federal court 
in New York. The only reported 
decision to devote significant dis-
cussion to Stringer was United States 
v. Mahaffy,18 which found the initial 
Stringer decision inapplicable on its 
facts. 

In Mahaffy, unlike Stringer, the 
defendant and his attorney knew 
about the criminal investigation 
before the defendant appeared for 
questioning in the civil investigation. 
Also, the SEC made its decision to 
seek the defendant’s testimony 
months before federal prosecutors 
advised the SEC about a possible 
criminal prosecution. Moreover, 
even before Stringer, some New 
York courts demonstrated that they 
would show more sensitivity than 
the Ninth Circuit has shown to these 
difficult issues.19 

Conclusion
Thus far, New York SEC attor-

neys and federal prosecutors have 
been generally careful to keep the 
parallel tracks of the investigation 
from merging or have conducted 
joint investigations openly, so that 
potential defendants are aware of 
the risks. Only time will tell whether 
Stringer will be taken as an invita-
tion in New York and elsewhere to 
expand the use of civil investigations 
as stalking horses for criminal inves-
tigations.
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Continued from page � retail space, including flagship stores 

for Crate & Barrel and Todd’s. Office 
tenants in the building include Polo 
Ralph Lauren’s corporate headquar-
ters and Columbia Presbyterian.  

JPMorgan Chase was retained by 
the seller as its broker, but could not 
be reached for comment. 

 

Investment Management firm 
Paulson & Co. has signed a 10-

year lease for all 44,100 square feet 
of the 50th floor at 1251 Avenue of 
the Americas.  

Brian Goldman, a senior managing 
director at Newmark Knight Frank 
who served as a broker for Paulson 
& Co., said the move provides for 
“immediate growth, plus expansion 
opportunities for the firm’s antici-
pated growth.”

“It has to do with the functionality 
of cost,” Mr. Goldman said. “Compa-
nies in the financial service business 
have the ability to maintain in the 
Plaza District. Other service-based 
firms may not, and it may be neces-
sary for them to look at other areas.”

The relocation is also an expansion 
for the firm, which was previously 

located at 590 Madison Ave., where it 
leased about 31,600 square feet.  

Ross L. Yustein a partner at Klein-
berg Kaplan Wolf & Cohen repre-
sented the tenant with associate 
Sofia S. Tsytsarev. Mr. Yustein said 
Paulson & Co. “absolutely wanted to 
stay in the same neighborhood.”

The building is owned by Mitsui 
Fudosan America and the landlord, 
1251 Avenue of the Americas LLC was 
represented by in-house counsel.  

Mitsui’s most recent renovations 
to the 54-story, 2.4 million square-
foot building between 49th and 
50th Streets include upgrades to 
the outdoor plaza and fountain in 
2006. According to a press release 
on Mitsui’s Web site, the building is 
fully leased with current lease rents 
“breaking the $100 per-square-foot 
mark.” 

“There’s the quality component, 
and the overall feeling you get 
when you walk in. It bridges the gap 
between a boutique and institutional 
property,” Mr. Goldman said. “It’s 
indicative of its financial services 
tenants.”  

Newmark associate John Moran 
also served as the tenant’s broker, 
while executive vice president and 
principal David Falk and senior man-
aging director Peter Shimkin acted 
on behalf of the landlord. 
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sequent zoning requirements will 
apply to his property.9 In Ellington 
Construction Corp. v. Zoning Board of 
Appeals, of the Incorporated Village of 
New Hempstead,10 the zoning board 
of appeals argued that the statute 
afforded “protection only for those 
lots in a filed subdivision that an 
owner has completed or for which 
it has actually obtained a building 
permit during the exemption period.” 
The court disagreed, holding that 
the statute “was intended to permit 
a developer to secure the right to 
complete a subdivision in accordance 
with existing zoning requirements by 
manifesting a commitment to the 
execution of the subdivision plan 
through completing improvements 
and incurring expenditures in con-
nection therewith, during the exemp-
tion period, sufficient to constitute 
vesting under common-law rules.”

Purpose
There are dual purposes for the 

current doctrine of vested rights. 
One is to protect the investment of 
landowners who have made signifi-
cant expenditures and completed sig-
nificant construction in reliance on a 
valid land use permit. When landown-
ers have undertaken substantial con-
struction and expenditure, they are 
no longer subject to zoning changes; 
this protects the owner’s investment 
from confiscation. The second is to 
preserve municipal authority to pro-
tect the health, safety, and welfare of 
the community. The New York vested 
rights rule gives local governments 
some flexibility to change the rules 
to protect the public from the time 
a permit has been issued until a sub-
stantial investment under that permit 
has been made. 

If the proposed bill is passed, local 
governments’ flexibility will be severe-
ly limited and applicants will have 
increased protection from changes 
in land use regulations. The justifica-
tion for the proposed bill is to protect 
property owners who have invested 
money in an application before and 
after the review process from having 
their project derailed by a change in 
zoning. “[M]unicipal action which 
changes the rules midstream, when 
it is not based on legitimate concerns, 
constitute an impairment of a prop-
erty owner’s rights by preventing the 
owner from having the liberty to use 
his land, it often devalues the prop-
erty and causes substantial additional 
expenses to the property owner.”11

Application of Current Law
In Exeter Building Corp. v. New-

burgh, the court held that the appli-
cant acquired statutory vested rights 
when it was granted a lot-line change, 
and thus could pursue the develop-
ment of its property under the prior 
zoning regulations.12 On March 6, 2006, 
Town of Newburgh enacted Local Law 
No. 3 (2006) which rezoned residen-
tial R-2 and R-3 areas to residential 
R-1. This law affected the property 
owned by Exeter in such a way that 
it would no longer be possible for 
Exeter to develop the property as 
a condominium complex as it had 
intended. The appellate division 
held that although Exeter had failed 
to establish “substantial improve-
ments and expenditures” to support 
its claim of common law vested rights, 
it had established statutory vested 
rights under Town Law §265-a when it 
sought and received a lot-line change 
from the planning board. The lot-line 
change constituted a “subdivision” 
within the meaning of Town Law 
§276(4)(a) and Town of Newburgh 
Code §163-2, and therefore Exeter 
had statutory vested rights and was 
immunized from the zoning change for 
a period of three years following the 
subdivision approval. Under the new 
bill, Exeter’s rights would have vested 
at the time it filed its application and 

thus Local Law No. 3 would not have 
applied to Exeter’s application.

Limitations of Current Law
Rights Will Never Vest Under an 

Invalid Permit 
A landowner’s rights will never vest 

under an invalidly issued permit. The 
doctrine of vested rights assumes that 
the property owner acted in justifi-
able reliance on a validly issued per-
mit. Property owners should insure 
that they have a valid permit before 
claiming vested rights. In Parkview 
Associates v. City of New York,13 the 
developer was issued a building per-
mit to construct a 31-story building. 
The applicable zoning, which allowed 
a maximum of 19 stories, was misin-
terpreted by the builder and the city 
Department of Buildings. When the 
mistake was realized, construction 
was nearly complete. The court sus-
tained the city’s order to demolish 12 
stories because the “original permit in 
this case was invalid inasmuch as it 
authorized construction…in violation 
of [the] New York City Zoning Reso-
lution.” The property owner’s argu-
ment that the city should be estopped 
from enforcing the law because of the 
department’s mistake and the nearly 
completed construction was not suc-
cessful.

Single Integrated Project Theory
Where a developer completes one 

or more phases of a development, 
vested rights to the entire project may 
accrue. Where the later stages of the 
project have not been substantially 
constructed but the developer has 
made substantial project improve-
ments in earlier project stages that 
support and benefit later stages, a 
court may find that rights to the entire 
development have vested. In Telimar 
Homes Inc. v. Miller,14 the court held 
that a zoning law amendment that 
required a minimum lot size of one 
half acre as opposed to a quarter acre 
did not apply to the plaintiff. The 
builder had been granted approval 
to subdivide the land into quarter-
acre lots. Following this approval, 
construction of roads began, “plans 
were prepared and model homes were 
built…all on the basis that it was a 
single over-all project.” The court 
concluded that because substantial 
construction had commenced and 
substantial expenditures had been 
made, the builder had “acquired a 
vested right to a nonconforming use 
as to the entire tract.” 

In Schoonamaker Homes v. Village of 
Maybrook,15 a planning board granted 
subdivision approval for property that 
was to be divided into separate sec-
tions for apartments, townhouses, and 
single-family residences. The town-
house and single-family sections of the 
project were developed. Twenty years 
later, when the developer applied 
for building permits to construct the 
apartments, the village amended its 
zoning law to decrease the density 
permitted for apartments and denied 
the permits because the application 
did not meet these new requirements. 
The developer challenged the denial 
based on the single integrated project 
theory. Under this theory, a developer 
who seeks approval for a project to 
be constructed in several stages has 
vested rights to the entire project even 
if the later stages of the construction 
have not been started where sub-
stantial infrastructure construction 
on the first phases serves the later 
stage. The court held that the devel-
oper had acquired vested rights to 
develop all apartment units, but that 
the developer had abandoned those 
rights during the 20-year delay; overt 
acts of abandonment by the developer 
were shown.

Losing Rights by Abandonment
Property owners may lose vested 

rights by abandonment. The court 
may find that a landowner has aban-
doned his vested rights if the comple-
tion of the project is delayed for a 
long period and there is some overt 
act implying that the developer has 

abandoned the vested rights. For 
abandonment of vested rights, there 
must be intent to abandon in addi-
tion to an overt act implying that the 
developer is abandoning his vested 
rights.16  In 202 Developers Inc. v. Town 
of Haverstraw,17 the court rejected the 
town’s argument that the developer 
had lost its right to develop certain 
property because it “did nothing to 
develop the property for eleven years 
after it gained site approval.” There 
was no overt act or other evidence 
of intent to abandon other than the 
passage of time. To determine if a zon-
ing board’s conclusion that vested 
rights have been abandoned is valid, 
the court must consider whether the 
conclusion was based on “substantial 
evidence.”18 

Equitable Estoppel Rule
A community may encounter dif-

ficulties if an owner is prevented, by 
arbitrary delaying tactics, from obtain-
ing a valid building permit and vest-
ing his rights under it. In such a case, 
the municipality may be prevented 
from applying the changed regulations 
and denying an owner a permit under 
the previous regulations. The issue 
in Pokoik v. Silsdorf,19 was whether, 
because of improper actions of 
municipal officials, the petitioner was 
entitled to an order directing the issu-
ance of a permit. Plaintiff had wanted 
to build a two-bedroom addition to 
his four-bedroom house. The applica-
tion was denied and plaintiff appealed. 
While the appeal was in process, the 
local legislature amended its zoning 
law to limit one-family homes to four 
bedrooms. The final denial was based 
on this amendment. The court found 
repeated abuses by certain munici-
pal officials in their treatment of the 
plaintiff’s application and that the rea-
sons for denying the earlier permit 
applications were meritless. It held 
that it was “abundantly clear that at 
all times prior to the effective date 
of the amendment the petitioner was 
entitled to a permit.” The court con-
cluded that the delay in this case was 
a “special facts exception” to the rule 
that “a case must be decided upon 
the law as it exists at the time of the 
decision,” and therefore “the zoning 
law as amended, [did] not apply and 
the arbitrary action of the board may 
not prevail.”
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